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Table.2 Total primary energy demand in China’s Announced Pledge Scenario
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OPINION NO. __Z!_.S"201Z

Republika ng Pilipinas
KAGAWARAN NG KATARUNGAN
Department of Justice
Manila

SEP 29 2022

Secretary RAPHAEL P.M. LOTILLA
Department of Energy

Energy Center, Rizal Drive cor. 34" Street
Bonifacio Global City, Taguig

Dear Secretary Lotilla:

This pertains to the request of the Department of Energy (DOE), through then
DOE Officer-in-Charge, Undersecretary Donato D. Marcos, for a legal opinion on the
maximum foreign equity participation allowable in the exploration, development and
utilization (EDU) of solar, wind, hydro and ocean or tidal energy resources under
Section 2, Article XII of the Constitution.

In its letter-request, the DOE presented contemporary views' involving the
matter, summarized into five (5) main key points as follows:

(1) The term “natural resources” only covers those that may be owned
or acquired by the State by virtue of its power of dominium and the
Regalian Doctrine, such that common things (res communes) and
the energy resources that may be generated from them are outside
the scope of “natural resources;”

(2) The term “all forces of potential energy” should be understood in its
technical sense;

(3) The framer's intent to exclude ‘“kinetic energy” from the
constitutional limitation is clear from their use of term “potential
energy;”

(4) The intent to vest the EDU of natural resources only to Filipino
citizens and corporations and associations with at least sixty
percent (60%) Filipino ownership does not apply to solar, wind,
hydro and ocean or tidal energy sources; and

! Letter-request, citing Emmanuel Angeles, Revisiting Foreign Investment Limits on Renewable
Energy Contracts in Light of the Text and Context of the 1987 Constitution, 93 Philippine Law Journal,
pp. 962-978; and also Letter from the Joint Foreign Chambers of the Philippines to the Chairperson of
the Senate Energy Committee, 18" Congress, dated 03 November 2021.
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(5) The EDU of solar, wind, hydro and ocean or tidal energy sources
by foreign nationals or corporations is allowed under the
Constitution and is line with the constitutional policy to protect and
advance the right of the people to a balanced and healthful ecology
and to develop a self-reliant and independent national economy.?

The DOE also explained that while the country has adopted sustainable
energy development strategies and institutionalized national and local capabilities in
the use of renewable energy resources among others, the renewable energy
component of the country’s energy mix remains less than ideal. As such, there is
further need to accelerate the EDU of renewable resources such as solar, wind,
hydro and ocean or tidal energy sources to minimize the country’s exposure to price
fluctuation in the international market. In addition, the increase in the use of solar,
wind, hydro and ocean or tidal energy sources is seen as an effective and
sustainable way of supporting the energy requirements of the national economy,
while causing minimal adverse impact on the environment, people and settlements.
One way of addressing this issue is the entry of foreign capital into the renewable
energy industry which could contribute towards the lowering of costs of renewable
energy projects.

However, as the DOE further explained, there is a considerable lack of capital
outlay for renewable energy projects in the country, further aggravated by the
nationality requirement imposed upon businesses engaged in the EDU of solar,
wind, hydro and ocean or tidal energy sources. Section 19-A of the Implementing
Rules and Regulations (IRR) of Republic Act (RA) No. 9513, otherwise known as the
“Renewable Energy Act of 2008,” also states that “[a]ll forces of potential energy and
other natural resources are owned by the State and shall not be alienated. These
include potential energy sources such as kinetic energy from water, marine current
and wind; thermal energy from solar, ocean, geothermal and biomass." Moreover,
paragraph B thereof expressly states that foreign ownership of corporations or
associations engaged in EDU of renewable energy projects can only be at a
maximum of forty percent (40%). This interpretation of natural resources as
contemplated under Section 2, Article XII forestalls foreign investors from setting up
renewable energy projects in the country.

Hence, the instant request for opinion.

For the reasons discussed hereafter, we believe that the EDU of solar, wind,
hydro and ocean or tidal energy should not be subject to the forty percent (40%)
foreign equity limitation under Section 2, Article XII of the Constitution because such
energy resources are beyond the ambit of the term “natural resources” as used in
the said Section and that the term “all forces of potential energy,” also mentioned in
the said Section, is to be understood in its technical sense, which necessarily
excludes kinetic energy.

In the Constitution, the term “natural resources” appear in Section 2, Article
Xl as follows:

Z Section 16, Article I, 1987 Constitution.

., 185
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All lands of the public domain, waters, minerals, coal,
petroleum, and other mineral oils, all forces of potential energy,
fisheries, forests or timber, wildlife, flora and fauna, and other
natural resources are owned by the State. xxx (Emphasis
supplied.)

The ambit of the term “natural resources” as contemplated under Section 2
can be understood based on these three concepts: the State's power of dominium,
the Regalian Doctrine and res communes. The power of dominium is the power of
the State to own and acquire properties,® while the Regalian Doctrine dictates that all
lands of the public domain, including those that may be found beneath it, belong to
the State, and that the State is the source of any asserted right to ownership of land
and charged with the conservation of such patrimony.* Res communes, or common
things, is a class of property that belongs to all, such as the sun, the moon, the stars
and the like, and thus cannot be appropriated.> Moreover, the term “natural
resources” referred to in Section 2 should not be understood as all-embracing so as
to include all forms and manner of natural resources. Rather, it must be understood
to pertain only to those belonging to the same class or kind, or having the same
characteristics or qualities as those included in the enumeration it belongs. This is in
accordance with the principles of noscitur a sociis® and ejusdem generis.”

Using the aforementioned concepts and principles as standards, the
enumeration accompanying the term “natural resources” in Section 2, Article XII are
properties that are within the State's power of dominium pursuant to the Regalian
Doctrine, such as lands, fisheries, forests and wildlife. They are all susceptible to
appropriation. Thus, the term “natural resources” could not include the sun, the wind
or the ocean as they are not subject to appropriation. The Civil Code, in fact,
provides that the sun cannot be considered property that can be owned by the
Philippines because it is not susceptible of appropriation.® Also, based on the 1967
Treaty on Principles Governing the Activities of States in the Exploration and Use of
Quter Space, Including the Moon and Other Celestial Bodies (‘Outer Space Treaty”),
the sun ‘is not subject to national appropriation by claim of sovereignty, by means of
occupation, or by any other means.” The same can be of the ocean or the waters
beyond the territorial sea of the Philippines. Under the United Nations Convention on

3 |sagani Cruz and Cesar Europa v. Secretary of Environment and Natural Resources, et al., G.R. No.
135385, 06 December 2000.

“ Federation of Coron, Busuanga, Palawan Farmer’'s Association, Inc. (FCBPFAI), et al. v. Secretary
of the Department of Environment and Natural Resources, et al., G.R. No. 247866, 15 September
2020.

5 Republic of the Philippines v. Rev. Claudio R. Cortez, Sr., G.R. No. 197472, 07 September 2015.

6 The principle of noscitur a sociis states that, “where a particular word or phrase is ambiguous in itself
or is equally susceptible of various meanings, its correct construction may be made clear and specific
by considering the company of words in which it is found with or with which it is associated,” Renato
V. Peralta vs. Philippine Postal Corporation, et al., G.R. No. 223395, 04 December 2018.

7 Ejusdem generis dictates that “where a general word follows an enumeration of particular and
specific words of the same class, the general word or phrase is to be construed to include — or to be
restricted to — things akin to or resembling, or of the same kind or class as, those specifically
mentioned,” Emeteria Liwag v. Happy Glen Loop Homeowners Association, Inc., G.R. No. 189755, 04
July 2012, citing Miranda v. Abaya, 370 Phil. 642 (1999).

8 Property refers to “[a]ll things which are or may be the object of appropriation.” (Article 414, Civil
Code)

% Art. Il, Outer Space Treaty.
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the Law of the Sea (UNCLOS), the Philippines has no sovereignty over the high
seas'? and the exclusive economic zone (EEZ)'! and therefore cannot and does not
own the waters of these maritime zones.

While these energy sources (the sun, the wind and the ocean) are not subject
to appropriation as understood under the constitutional provision, they could be
used, exploited or harnessed by anyone. Indeed, while the sun itself cannot be
owned by the Philippines, the sunlight that reach the Philippines can be considered
as an energy source for the Philippines. The same can be said of the waters of the
EEZ. Although the Philippines has no sovereignty over the EEZ itself, Article 56 of
UNCLOS provides that the Philippines has the exclusive right to conduct activities
for the economic exploration and exploitation of the EEZ, "such as the production of
energy from the water, currents and winds.” These energy resources, however, are
considered inexhaustible and could not be included within the ambit of the term
“natural resources” in Section 2, Article Xl of the Constitution.

A reading of the debates of the Constitutional Commission for the 1987
Constitution is enlightening and supports such a view. The debates centered on the
strong concern and fear against fully opening to foreign exploitation the natural
resources in Section 2, Article XlI as it may lead to the possibility of running out of
these limited and exhaustible resources. As was expressed by then Commissioner
Davide on the need to impose a maximum limit to foreign ownership or participation
in the EDU of Philippine natural resources:

| voted in favor of the Jamir proposal because it is not really
exploitation that we granted to the alien corporations but only for them to
render financial or technical assistance. It is not for them to enjoy our
natural resources. Madam President, our natural resources are depleting;
our population is increasing by leaps and bounds. Fifty years from now, if
we _allow these aliens to exploit our natural resources, there will be no
more natural resources for the next generation of Filipinos. It may last long
if we begin now. Since 1935 the aliens have been allowed to enjoy to a
certain extent the exploitation of our natural resources, and we became
victims of foreign dominance and control. The aliens are interested in
coming to the Philippines because they would like to enjoy the bounty of
nature exclusively intended for the Filipinos by God. (Emphasis ours)

Clearly, the compelling reason behind the imposition of limit to foreign
participation in the EDU of natural resources, ie., the fear of depletion of the
country’s exhaustible resources by the said foreigners, finds no application to
inexhaustible renewable energy sources. By its very nature, such energy sources
are incapable, under normal circumstances, of exhaustion. Solar energy, for as long
there is the sun shining above the sky, will not run out. The same can be said of the
wind and the tides; for as long as the winds continue to circulate around the globe
and the waters continue to ebb and flow, energy harnessed from these resources
may be considered inexhaustible.

1% Art. 89, UNCLOS.
! Arts. 58, UNCLOS.
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Another point that supports the view that renewable energy sources are not
covered by the Constitutional provision is the fact that at the time of its crafting in
1987, such energy sources are not yet developed, used or exploited. The framers of
the Constitution could not have contemplated such energy sources since they were
still in their embryonic stage of development at that time, if at all. The change of
circumstances with the advent of new technology and processes magnifies the
inapplicability of the limitations under the Constitution with respect to such energy
sources.

The Supreme Court has reminded that “[iln construing a Constitution [it]
should be [borne] in mind the object sought to be accomplished by its adoption, and
the evils, if any, sought to be prevented or remedied. A doubtful provision will be
examined in the light of the history of the times, and the condition and circumstances
under which the Constitution was framed. The object is to ascertain the reason
which induced the framers of the Constitution to enact the particular provision and
the purpose sought to be accomplished thereby, in order to construe the whole as to
make the words consonant to that reason and calculated to effect that purpose.’?”

Thus, while the intent to limit foreign participation or exploitation is to protect
the nation’s patrimony for the enjoyment of our posterity, limiting participation in
these renewable energy projects will work only to the detriment of the country as
there is no clear evil to be remedied as contemplated during the provision’s drafting.
Contrary to such fear, the adoption of these inexhaustible renewable energy source
technologies would not only help in the attainment of a healthful and balanced
ecology but provide clean energy that would not be subject to price fluctuations and
market forces similar to fossil fuels. Moreover, the technical knowledge and
experience, as well as the immense capital required to set up these inexhaustible
renewable energy power stations to utilize solar, wind, hydro and ocean or tidal
energies is akin to large-scale EDU of minerals, petroleum, and other mineral oils,
which necessitates the aid of foreign capital, technology and/or expertise.

In this connection, the term “all forces of potential energy,” also mentioned in
Section 2, Article Xl of the Constitution, should be interpreted to exclude kinetic
energy. As guide, the Supreme Court stated in Francisco v. House of
Representatives'® that the “{w]ords used in the Constitution must be given their
ordinary meaning except when technical terms are employed.”" Considering that the
term used is “potential energy,” coupled with the word “force” — terms that are used
in basic Physics — the use of these terms denotes that they be understood in their
technical sense.

Potential energy is commonly referred to as “energy relative to its position in a
given system,” or in basic understanding, it is “energy at rest." In contrast thereto,
kinetic energy is the “energy possessed by an object, resulting from the motion of
that object,” or simply put, “energy in motion.” As an example, if a ball is held up at
head height, it has potential energy relative to floor due to gravity. But when the ball
is released, its potential energy decreases and such is transformed into increasing

12 Civil Liberties Union v. Executive Secretary, G.R. No. 83896, 22 February 1991.
13 G.R. No. 160261, 10 November 2003, citing J.M. Tuason & Co Inc. v. Land Tenure Administration,
G.R. No. L-21064, 20 June 1970.
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kinetic energy until it hits the floor and stops. The use of the term potential energy
necessarily excludes those involving kinetic energy.

Renewable energy sources such as solar, wind, hydro and ocean or tidal
energy sources are considered kinetic energy sources. Solar energy is essentially
photons that are hurled into space by the sun and are considered to be in perpetual
motion and thus classified as kinetic energy. Wind, hydro and ocean or tidal energy
sources make use of the flow of its medium to turn turbines and create electric
energy. The flow of the air or water, as the case may be, is definitely that of kinetic
energy. As such, the term “all forces of potential energy” excludes kinetic energy
sources, in which solar, wind, hydro and ocean or tidal energies are included.

Accordingly, we opine that the term “natural resources” in Section 2, Article
Xl does not include inexhaustible renewable resources, such as solar, wind, hydro
and ocean or tidal energy.

Nonetheless, we clarify that this opinion must be understood in the context of
the IRR of RA No. 9513 which include inexhaustible natural resources within the
meaning of natural resources in Section 2, Article XII of the Constitution. Section 19
of the IRR of RA No. 9513 provides that “all forces of potential energy,” as stated in
Section 2, Article XII of the Constitution, include “kinetic energy from water, marine
current and wind; and thermal energy from solar, ocean, geothermal and biomass”
and thus covered by the constitutional limitation on foreign equity participation. Thus,
it is imperative to amend the said IRR to give meaning and purpose to this Opinion.

In addition, the Water Code of the Philippines™ and IDEALS Inc. v. PSALM'S
continue to prevail with respect to limiting to Filipino citizens and juridical persons the
appropriation of waters, direct from the source, for power generation. In the IDEALS
Inc. case, the Supreme Court ruled that water is within the meaning of natural
resources in Section 2, Article Xl of the Constitution'® and if the same is harvested
directly from the source, only Filipino citizens or juridical persons can be validly and
legally allowed to do so. Article 10(d) of the Water Code of the Philippines'” includes
power generation as a means of appropriating water, and according to Article 15 in
relation to Article 13 of the same Code, only Filipino citizens and qualified juridical
persons may appropriate water. Thus, the use of hydro and ocean or tidal energy
sources, if the same is directly harvested from the source by foreign nationals or
entities, may not be allowed based on the Water Code and jurisprudence.

In sum, considering that solar, wind, hydro and ocean or tidal energy sources
are beyond the ambit of the term “natural resources” in Section 2, Article XII of the
Constitution and that the term “all forces of potential energy” is to be understood in
its technical sense, which necessarily excludes kinetic energy, we believe that the
EDU of solar, wind, hydro and ocean or tidal energy should not be subject to the
forty percent (40%) foreign equity limitation under Section 2. We, however,
emphasize that this opinion is subject to the following qualifications: (1) the
executive construction, as provided in Section 19 of the IRR of RA No. 8513, that

' P.D. No. 1067, s. 1976.

5 G.R. No. 192088, 9 October 2012.

'8 IDEALS Inc. v. PSALM, G.R. No. 192088, 09 October 2012.
'7P.D. No. 1067, s. 1976.
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solar, wind, hydro and ocean or tidal energy is subject to the forty percent (40%)
foreign equity limitation, would remain, unless amended, and (2) the Water Code
and jurisprudence limiting to Filipino citizens or juridical persons the appropriation of
waters, direct from the source, for power generation shall continue to prevail, unless
repealed or reversed.

Please be guided accordingly.

Department of Justice
CN: 0202209321 I
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